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Chairman Hostettler, Ranking Member Jackson-Lee, and Members of the Subcommittee:
Thank you for the opportunity to testify regarding employer sanctions.  I appear before you today as someone who has worked on issues surrounding undocumented immigrant work and employer sanctions since the program’s very inception.  In 1987, my first job out of college was to educate Boston employers and employees about their responsibilities and rights under the just-implemented employer sanctions provisions of the Immigration Reform and Control Act.  In that capacity, I spent two years visiting over 100 Boston-area employers as they struggled to comply with the new provisions.  I then went on to Harvard Law School, and upon graduation founded the Workplace Project, a New York organization that among other goals seeks to enforce basic wage and safety standards in immigrant workplaces.  My recent book, Suburban Sweatshops, explores the re-emergence of sweatshop work on the United States and discusses strategies to eradicate it.  I am now on the faculty of Fordham Law School in New York, specializing in immigration and labor law.
When Congress included employer sanctions in the Immigration Reform and Control Act of 1986, it had two principal goals: deterring undocumented immigration and protecting the jobs and wage levels of U.S. workers.  After nineteen years, sanctions have proven an unequivocal failure on both fronts.  Today, the undocumented population has grown considerably.  And, ironically, sanctions have not only failed to protect the working conditions of US citizens and legal immigrants, but have contributed significantly to undermining them.   Furthermore, sanctions have created a burgeoning black market in false documents, increased discrimination against legal immigrants and U.S. citizens, and created an undue burden for employers, who have been deputized against their will as agents of the Department of Homeland Security.
The increase in undocumented immigration to the United States to its present level despite employer sanctions speaks for itself.  In 1986, at the time employer sanctions went into effect, approximately 5 million undocumented immigrants resided in the United States.  Today, the best estimate is that this country is home to between 10 and 12 million undocumented immigrants.  There is no clearer evidence of the failure of sanctions to deter illegal immigration.  
What requires more explanation is the dynamic that has rendered employer sanctions the source of more, not less, competition for jobs between legal workers and their undocumented counterparts.  While sanctions have put a considerable burden on responsible businesses, who according to an INS study spend over 13 million hours per year to comply with this law, it has handed a trump card to those employers who seek to maintain a vulnerable and exploitable workforce.  An unprincipled employer wishing to hire undocumented workers may simply ignore the requirement that workers complete I-9 forms, or may ask new employees to fill them out but pay little attention to the quality and consistency of the documents offered.  If those workers complain about any aspect of their working conditions, however – if they ask that their wages be raised to the legal minimum, or request gloves as protection from hazardous chemicals, or express an interest in joining a union, all of which are rights guaranteed to them under U.S. law for the precise reason that to deny them those rights would make them unfairly attractive to employers, thus undercutting U.S. workers – the employer remembers employer sanctions.  The workers who have stepped forward are suddenly told that unless they can provide documents to fulfill the I-9 form’s requirements, they will be fired.  
This cycle is intensified by the doubt employer sanctions have cast on whether employers will be penalized when they violate basic workplace laws with regard to undocumented immigrants.  At the time IRCA passed, it was clear in most states and federal circuits that minimum wage, health and safety and anti-discrimination laws, as well as the NLRA, applied to workers who were illegally present in the country.  And the legislative history of IRCA states explicitly that “[i]t is not the intention of the Committee that the employer sanctions provisions of the bill be used to undermine or diminish in any way labor protections in existing law. . . As the Supreme Court observed in Sure-Tan, Inc. v. NLRB, 467 U.S. 833 (1984), application of the NLRA ‘helps to assure that the wages and employment conditions of lawful residents are not adversely affected by the competition of illegal alien employees who are not subject to standard terms of employment.’”  Although most courts and agencies continue to maintain that undocumented immigrants are covered by workplace statutes, in 2002 the Supreme Court issued its Hoffman Plastics decision, which confirmed that undocumented workers were covered under the National Labor Relations Act but insulated employers who fired undocumented employees in violation of the Act from monetary penalties.  The Court cited Congress’s passage of employer sanctions as the primary reason for its change of heart after Sure-Tan.  Although the Hoffman holding was limited in scope, employers have used it repeatedly to intimidate those few undocumented workers who still dare to report sub-minimum wages and to demand better working conditions.
The effect of this dynamic is the exact inverse of what Congress intended.  Undocumented immigrants have been pushed further underground, rendered ever more uncertain about whether they have rights and ever more terrified to claim any of the rights to which they are aware they are entitled.  These rights are not just a matter of human dignity, although they are certainly that.  They are the only force restraining a race to the bottom in which undocumented immigrants can be had for any price and under any conditions, thus making them a much more attractive workforce for unscrupulous employers, foreclosing job opportunities for U.S. citizens and legal residents, and dragging down wages and working conditions for all.  If our minimum wage laws are to have any meaning at all, they must be reinforced where they are in peril, in immigrant-heavy workplaces.  But unless undocumented workers know that reporting violations will not put their jobs at risk and subject them to potential deportation, they will remain silent.  Without their participation, lawbreakers in the underground economy are hard to detect and nearly impossible to convict.
This argument becomes clearer by analogy to other law enforcement situations.  When government authorities need the cooperation of undocumented immigrants in times of serious threat to safety or national security, they make clear that those who come forward with information will not be reported to Immigration Control and Enforcement (ICE).  Thus, when the Beltway sniper was terrorizing the DC suburbs in 2002, Maryland Chief of Police Charles Moose made a public promise that that any undocumented immigrant who came forward with information about the sniper would not be turned over to the INS.  Similarly, recognizing that crime prosecution and prevention will only be successful if all city residents feel comfortable working with the police, the New York City Police Department and numerous others around the country have declared that they will not ask questions about immigration status of a witness or victim of a crime.  In the same way, once we recognize that effective enforcement of basic workplace rights for all employees is the lynchpin in any strategy to protect the wages and working conditions of U.S. workers, it becomes clear that immigration enforcement must be taken out of the workplace. 
Social scientist Douglas Massey has documented additional negative labor market effects of employer sanctions.  He notes that employers in sectors characterized by high levels of undocumented employment – such as agriculture, janitorial, landscaping and construction –shifted to subcontracting arrangements in the wake of IRCA in order to insulate themselves from the consequences of hiring unauthorized workers.  Subcontracting exerts downward pressure on wages in two ways.  Contracts are put out to bid, encouraging contractors to offer the lowest possible price in order to prevail.  Since all of these are labor-intensive industries, falling contract prices translate directly into falling wages.  In addition, subcontracting introduces a middleman where once employment was direct, and the middleman takes a cut of the contract.  This cut further lowers the wages that workers receive.  Of course, once subcontracting becomes that standard arrangement in a particular industry, it affects all workers in that industry, whether documented or not.  Thus, increased subcontracting – a direct consequence of employer sanctions – has decreased the wages of U.S. workers.  
The idea of repealing employer sanctions is politically unpopular at the moment.  On all sides, the current debate in Washington over immigration reform assumes that sanctions will either continue in place or be strengthened, for example through the addition of harsher penalties or a national i.d. card.  To continue on this road is to trade short-term political gain for long-term disaster.  More enforcement of the existing law, or the intensification of documentation requirements for workers or punishment for employers, will only increase the power of sanctions to drive undocumented workers underground.  The problem with this law is not a matter of a few technical glitches amenable to a legislative fix.  The premise on which sanctions are based is fundamentally flawed. 

Far from protecting U.S. workers, employer sanctions lower their wages and undercut their efforts to improve working conditions.  Instead of sanctions, we need two things.  One is an unequivocal statement from Congress that all workplace protections apply equally to documented and undocumented workers.  The Supreme Court’s 2002 decision in Hoffman Plastics should be corrected through legislation that explicitly renders employers equally liable for the failure to obey the Fair Labor Standards Act, the Occupational Safety and Health Act, the National Labor Relations Act, and all of the other bedrock pieces of workplace legislation, independent of the victim’s immigration status.  The other is a new commitment to intensive and strategically targeted government enforcement of minimum wage and health and safety laws in industries and geographic areas with high concentrations of undocumented workers.  Only through such an approach do we have the hope of addressing the exploitative working conditions and unfair competition that undermine the work opportunities, health and wages of workers throughout our nation. 
PAGE  
2

